United States Court of Appeals
Fifth Circuit

FILED
November 16, 2004

REVI SED DECEMBER 6, 2004

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FIFTH CIRCU T Charles I(?:.l Ftlilbruge [
er

No. 03-30967

CATHY FLORES, ON BEHALF OF KEVI N FLORES

Plaintiff - Appellant
vVer sus

SCHOOL BOARD OF DESOTO PARI SH, WALTER LEE, individually and as
Superintendent of DeSoto Parish School Board; RONNIE LAND,
individually and as enployee of the DeSoto Parish School Board;
DI ANE TROQUI LLE, i ndividually and as enpl oyee of the DeSoto Parish
School Board; CHARLES HAZARD, individually and as enployee of
DeSoto Pari sh School Board; CLINTON WYSI NGER, individually and as
enpl oyee of the DeSoto Parish School Board; COREAQ S | NSURANCE CO

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Western District of Loui siana
(No. 02CVv1918)

Before SMTH, WENER, and PI CKERING Ci rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Cathy Fl ores brought this action on behal f
of her son, Kevin, a fifteen-year-old special education student at
DeSoto [ Pari sh] H gh School , agai nst Def endant s- Appel | ees
(collectively “defendants”). Plaintiff appeals the district

court’s grant of defendants’ Rule 12(b)(6) notion to dism ss and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



its denial of her notions for (1) costs and attorney fees, (2)
leave to file a second anended conplaint, (3) a pre-trial
schedul i ng conference, and (4) Rule 11 sanctions agai nst defense
counsel . W affirm

| . FACTS AND PROCEEDI NGS!

Wil e serving detention for allegedly disobeying a teacher,
Kevin was rel eased tenporarily to attend a school assenbly. After
the assenbly, Kevin visited the restroom before returning to
detention. On Kevin's return, a teacher/coach, dinton Wsinger,
accused him of trying to skip detention, which Kevin denied.
Wsi nger then ordered Kevin to eat his lunch in the detention room
Kevin “questioned” Wsinger’s order, but denies that he did so in
a disruptive or unruly manner. Kevin’'s questioning of the order
angered Wsi nger.

After ordering the other students out of the room Wsi nger
took off his tie, rolled up his sleeves, and physically threatened
Kevin. Wen Kevin refused to fight Wsinger, he ordered Kevin to
stand up, threw him against the wall, placed his hands around
Kevin'’s neck, and began to choke him while threatening further
bodily harm After several seconds, Wsinger nonentarily rel eased

Kevin but then pushed him back against the wall, bruising his

1'As the district court dismssed plaintiff’s conplaint for
failure to state a claimunder FED. R Qv. P. 12(b)(6), we accept
as true the facts pleaded by the plaintiff. See Geat Plains
Trust Co. v. Mdrgan Stanley Dean Wtter & Co., 313 F.3d 305, 312-
13 n.6 (5th Cr. 2002).




shoul der. After directing Kevinto sit down again, Wsinger put on
his tie, buttoned his sleeves, and instructed Kevin not to tel
anyone about the incident because “no one would believe a sorry
sack of shit.” According to Kevin, Wsinger’'s use of force was
neither in response to any disruptive behavior by Kevin nor in
furtherance of any pedagogical purpose, but was inflicted
maliciously with intent to cause harm solely because Kevin had
gquestioned the order to eat his lunch in the detention room

When the other students returned to the room they noticed
that Kevin's face was red and that he was havi ng troubl e breat hi ng.
Kevin requested permssion to go to the principal’s office, but
Wsi nger refused. Sone of Kevin's classmates used their cell
phones to call Kevin's nother, who in turn called 911 and Kevin’s
f at her.

Kevin's father and a sheriff’s deputy net at the school |ater
t hat day. When they inquired of Wsinger and another teacher,
Charl es Hazard, both denied that the earlier incident had occurred.
The next norning, Kevin's nother took himto see a doctor, who
referred Kevin to a throat specialist. The doctors found a bruise
on Kevin's shoul der but no harmto his throat.

Princi pal D ane Troquill e convened a parent/teacher conference
to address Kevin' s accusati ons agai nst Wsinger. Troquille warned
Kevin to forget about the incident, told himthat he had a week to
think it over, and vol unteered that Wsinger could bench press 400
pounds. Kevin requested perm ssion to present defense testinony
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fromthe students who had called his nother, but Troquille denied
the request. When Kevin refused to retract his charges, the
princi pal recomended that he be expell ed.

Ronnie Land, the school’'s Director of Child Wlfare and
Attendance, presided over Kevin's expulsion hearing. The
prosecutor was Charl es Hazard, the teacher who, with Wsinger, had
earlier denied that the incident had occurred. Land woul d not
allow Kevin to present witnesses on his own behal f, but permtted
Hazard to do so. Land ruled that Kevin nust choose between being
expelled or attending the Mnsfield Alternative School for a
m ni mnum of ei ght een weeks. Kevin chose the alternative school, and
this litigation ensued.

Flores filed her original conplaint in Septenber of 2002,
requested and received | eave to anend, and later filed an anended
conpl ai nt. Def endants responded by filing a notion to dismss
under Fed. Rule Cv. Proc. 12(b)(1), (5) and (6). In his Report
and Reconmendati on, the nmagi strate judge proposed that the district
court grant defendants’ notion to dismss all of plaintiff’s
cl ai ns. The District Court accepted that recommendation and
entered judgnent (1) dismssing with prejudice plaintiff’s federal
constitutional clains, (2) dismssing w thout prejudiceplaintiff’s
Individuals with Disabilities Education Act (“IDEA’) clains for
failure to exhaust adm nistrative renedies, and (3) dismssing
W thout prejudice plaintiff’'s state law clains under 28 U S.C. 8§
1367. Plaintiff tinely filed a notice of appeal, chall enging both
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the form of defendants’ notions under Rule 7 and the district
court’s disposition of the action.

Plaintiff also filed a notion for costs and attorney’s fees
under Fed. Rule of Cv. Proc. 4(d)(2), including a claimfor the
costs of formal service of process on the individual defendants,
charging that they had refused to agree to waive formal service.
Defendants objected to plaintiff’s notions because she had not
properly executed requests for waiver under Rule 4. Agreeing with
def endants, the magi strate judge denied plaintiff’s notion, and his
order was sustained by the district court. Plaintiff appeals this
ruling as well.

After the magistrate judge pronulgated his Report and
Recommendation, plaintiff filed notions to anend her conpl ai nt and
for a pretrial conference. Both notions were denied by the
magi strate judge. Plaintiff did not appeal the denials of these
orders to the district court but has appealed themto us.

1. ANALYSI S?

A. Mbtion for Costs

We review a district court’s denial of a notion for attorney

fees and costs for abuse of discretion.® The nmagistrate judge

2 Plaintiff filed a lengthy appellate brief in which she
chal | enges each and every ruling made in the district court.
Those of plaintiff’s clains that we do not address in this
opinion are without nerit, and the district court’s rulings
conpl ai ned of by plaintiff are affirned.

3 Watkins v. Fordice, 7 F.3d 453, 457 (5th Cir. 1993).
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denied plaintiff’s notion for costs of service, finding that she
failed to show that she had filed proper waiver requests or that
she had addressed the waivers directly to defendants as required by
Federal Rule of G vil Procedure 4(d)(2)(a). The court ordered
plaintiff’s notion denied for these reasons.

Rul e 4(d) establishes procedures by which parties may request
and agree to waive formal service. The rule requires the district
courts to assess costs against defendants who refuse to waive
service of process wthout good cause.* An inportant purpose of
the rule is to inpose the costs of formal process on defendants who
do not show good cause for refusing waiver.?>

Plaintiff argues that she substantially conplied wth Rule 4's
procedural requirenents and that defendants therefore nust pay

costs for service.® Defendants counter that plaintiff served their

“*Fep. R Qv. Proc. 4(d)(5).

> Stapo Indus., Inc. v. MV Henry Hudson Bridge, 190 F.R D
124, 125-26 (S.D.N. Y. 1999)(hol ding that, although the
plaintiff’s waiver request failed to specify an officer of the
defendant for delivery, this failure did not prejudice the
def endant and therefore required it to pay costs).

 Plaintiff cites decisions that have found other
plaintiffs’ inperfect efforts to obtain waivers of process from
defendants to be sufficiently conpliant with Rule 4 to require
recal citrant defendants to pay service costs. See Stapo, 190
F.RD. at 125-26; Trevino v. DH KiméEnters., Inc., 168 F.R D
181, 182-83 (D. M. 1996) (finding that plaintiff’s conpliance
wth former Rule 4(c)(2)(C(ii), which all owed defendant twenty
instead of thirty days to reply and contai ned the sane
substantive i nformation about waiver though not the sane | anguage
as required by current Rule 4(d)(2), conplied substantially
enough with the newrule to justify inposing costs on the
defendants); Dymts v. Anerican Brands, Inc., No. C 96-1897 CW
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attorney rather than serving them or their authorized agent
directly as required by the rule. Def endants contend that this
ki nd of “substantial conpliance” with the mandatory requi renents of
the rule will not suffice torelieve a plaintiff of paying costs.’

Defendants also correctly note that the plaintiff has not
produced copies of the waiver requests to show that they conport
wth Rule 4. Al t hough defendants cite no case law requiring
plaintiffs to produce proof of conpliance with Rule 4, the burden
to show entitlenment to costs and fees under other statutes does
rest on the applicant.® Qherw se, a defendant would be forced to
prove a negative, i.e., that he did not receive proper forns.

Unli ke service of process for purposes of establishing
personal jurisdiction, service of a request for waiver of fornmal
service m ght be effective and achi eve Rule 4's goal s of m nim zi ng

the costs of litigation even if a plaintiff does not strictly

1996 W. 751111 at *15-16 (N.D. Cal. Dec. 31, 1996) (ordering the
def endant to pay costs because it was not prejudiced by the
plaintiff’s failure to include one of two copies of the waiver
formand a sentence about the increased tinme for response
avai l abl e to defendants who wai ve formal service of process).

" Plaintiff also argues that her counsel and defense counsel
reached an oral agreenent by which defense counsel agreed to
accept service and sign the waivers for defendants. Defense
counsel denies entering into such an agreenent. The magistrate
judge found that this was irrelevant, as such a “gentleman’s
agreenent” between counsel could not waive the nmandatory
requi renents of the rule. W agree.

8 Hensley v. Eckerhart, 461 U. S. 424, 437 (1983) (applying
42 U.S.C. § 1988); Berryman v. Hof bauer, 161 F.R D. 341, 344
(E.D. Mch. 1995)(applying Rule 54(d) and 28 U.S.C. § 1920).
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conply with every formalistic requirenent of therule. Plaintiff’s
faulty service in conbination with no proof that she actually
submtted the proper forns to the defense counsel, however,
justifies the district court’s order. We affirm the denial of
plaintiff’s notion for costs.

B. Rule 12(b)(6) Mtion to Di sniss®

District court grants of notions to dismss under Rule
12(b)(6) are reviewed de novo.'® Dismssal for failure to state a
claim may not be granted unless it appears beyond doubt that a

plaintiff can prove no set of facts that would entitle her to

relief.tt The allegations nust be viewed in the light nost
favorable to plaintiff.?? Concl usional allegations or *“legal
concl usi ons masquer adi ng as factual conclusions” wll not survive

a defendant’s Rule 12(b)(6) nmotion to dismss.

® Plaintiff argues that defendants’ notion to dismss is
flawed for not expressly stating that it was nmade under 12(b)(6).
The magi strate judge treated this as a 12(b)(6) notion and
defendants’ original notion stated that it was made under Rule
12(b)(6). Plaintiff cites a few cases rejecting notions to
dismss for failure to state with particularity the grounds
therefor as required by FED. R Qv. Proc. 7. Those cases,
however, involved docunents that apparently did not resenble
notions at all.

10 Dow Chenmical Co. v. United States ex rel. Doe, 343 F.3d
325, 328 (5th CGir. 2003).

] d.

12 Spiller v. City of Texas City, 130 F.3d 162, 164 (5th
CGr. 1997).

13 Fernandez-Montes v. Allied Pilots Ass’n, 987 F.2d 278,
284 (5th Gir. 1993).




1. Cains Under 42 U.S.C. § 1983

Plaintiff appeals the dism ssal of her § 1983 clains for use
of excessive force, procedural due process, slander, fal se arrest,
failure to train, and substantive due process violations. Only
plaintiff’s excessive force claimnerits di scussion.

a. Excessive Force

This circuit does not permt public school students to bring
clains for excessive corporal punishnent as substantive due process
violations under § 1983 if the State provi des an adequate renedy. *
We have previously held that the State of Louisiana affords
students an adequate renedy through its tort |aw and statutory
provisions inTitle 17.% In an effort to circunvent this obstacle,
plaintiff insists that Wsinger’s acts should not be characteri zed
as corporal punishnment but rather as an excessive force violation
of her son’s Fourth Amendnent rights and substantive due process
interest in his bodily integrity. The magistrate judge
nevert hel ess proceeded on the assunption that Wsinger’'s acts did
constitute corporal punishment — an assunption that plaintiff
strenuously contests —and determned that, even if this circuit
permtted such clains under the Fourth or Fourteenth Amendnents,

plaintiff’s claimcould not survive.

14 Moore v. WIlis Indep. Sch. Dist., 233 F.3d 871, 874 (5th
Cir. 2000).

15 Coleman v. Franklin Parish School Bd., 702 F.2d 74, 76
(5th Gir. 1983).




i Fourth Anendnent: Seizure

We address plaintiff’s Fourth Amendnent claimfirst because,
if it succeeds, she would be precluded from mintaining a
Fourteenth Anmendnent cl ai mgrounded in the sane conduct.® W have
not previously decided whether a teacher’s nonentary use of force
against a student gives rise to a Fourth Anmendnent seizure
violation.” The Mddle District of Pennsylvania and the Third
Circuit have rejected the claimthat a teacher’s nonentary use of
force may support a Fourth Amendnent claim?®® These courts cited
t he uni que constitutional position of public school students, whose
movenents and | ocation are subject to close control by schools and
teachers, in finding that students chargi ng excessive use of force

by a teacher nust bring clainms for violations of the Fourteenth

16 County of Sacramento v. Lewis, 523 U S. 833, 842 (1998)
(stating that where a particular anendnent provides an explicit
textual source of constitutional protection against a particul ar
sort of governnent conduct, that anendnent and not the nore
general i zed notion of substantive due process shoul d guide the
anal ysis)(citations omtted).

7 1n Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d 1075,
1079 (5th Gr. 1995), we noted in passing that seizure clains my
arise by or at the direction of school officials, but that case
involved a literal seizure. A child was placed in a holding cel
during a class field trip to a prison, yet we found no Fourth
Amendnent vi ol ati on because the seizure was for the purpose of
mai ntai ning discipline. Id. at 1080.

18 Gottlieb ex rel. Calabria v. Laurel Hi ghlands Sch. Dist.,
272 F.3d 168, 171-72 (3d Cr. 2001); Kurilla v. Callahan, 68 F
Supp. 2d 556, 563 (M D. Pa. 1999).
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Anendnent rather than the Fourth Amendnent.!® They further stated
that the Fourth Anmendnent is primarily concerned with an initial
deprivation of liberty or invasions of privacy, but that a

teacher’s use of force is nore properly regarded as a condition of

the school environnment in which students’ liberty is already
curtailed.? Such use of force is not “a scenario to which the
Fourth Amendnent . . . textually or historically appl[ies].”?

The Suprenme Court and this circuit have |ikew se recogni zed
that preservation of order in the schools allows for closer
supervi sion and control of school children than woul d ot herwi se be
permtted under the Fourth Anmendnent. ?? Further, permtting
students to bring excessive force clainms under the Fourth Arendnent
would eviscerate this circuit’s rule against prohi biting
substantive due process clains on the part of school children for
excessive corporal punishnent. G ven this prohibition against
constitutional <clains for corporal punishnent, the special
constitutional status of schoolchildren, and the fact that the

monmentary “seizure” conplained of in this case is not the type of

19 Gottlieb, 272 F.3d at 171-72; Kurilla, 68 F. Supp. 2d at
561.

20 Gottlieb, 272 F.3d at 172; Kurilla, 68 F. Supp. 2d at
561.

2l Kurilla, 68 F. Supp. 2d at 563.

22 Vernonia Sch. Dist. 47J v. Acton, 515 U S. 646, 655-56
(1995); Hassan, 55 F.3d at 1079 (citing New Jersey v. T.L.QO,,
469 U. S. 325, 339 (1985)(finding search of student conducted by
princi pal constitutional).
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detention or physical restraint nornmally associated with Fourth
Amendnent clainms, we decline to recognize plaintiff’s claimunder
t he Fourth Amendnent.

ii. Fourteenth Amendnent: Subst anti ve Due Process

Char acterized as corporal punishnment, Wsinger’s all eged acts
do not support a substantive due process claim Thus, whether the
magi strate judge was correct in treating Wsinger’s behavior as
corporal punishnent rather than as a nmlicious and unprovoked
attack is an inportant issue.

The Suprene Court described corporal punishnent as force that
a teacher “reasonably believes to be necessary for a child' s proper
control, training, or education.”? Several other circuits have
classifiedinformal physical confrontations as corporal punishnent,
so long as it is possible to construe the force as an attenpt to
serve pedagogi cal objectives.?* At bottom fairly characterizing
an act as corporal punishnent depends on whether the school

official intended to discipline the student for the purpose of

2 |ngrahamv. Wight, 430 U S. 651, 661 (1977) (citing
RESTATEMENT ( SECOND) OF TORTS 8§ 147(2) (1965)).

24 ottlieb, 272 F.3d at 174 (citing cases). See, e.qg.,
Neal v. Fulton County Bd. of Educ., 229 F.3d 1069, 1071-72 (11th
Cir. 2000) (finding that gymteacher’s hitting student in the eye
wth a weight [ock during a fight was corporal punishnent);
London v. Dirs. of the DeWtt Pub. Schs., 194 F. 3d 873, 876 (8th
Cr. 1999)(analyzing a teacher’s dragging a student across the
fl oor and bangi ng his head against a netal pole after student
refused to | eave cafeteria as corporal punishnent); Metzger v.
Gsbeck, 841 F.2d 518, 519-20 (3d Gr. 1988) (holding a student in
a chokehold until he passed out, fell to the ground and broke his
nose anal yzed as corporal punishnent).
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mai nt ai ni ng order and respect or to cause harmto the student for
no | egitimate pedagogi cal purpose.

Plaintiff asserts that Coach Wsinger acted “maliciously and
sadistically in order to cause harm. . .and not for the purposes
of restoring order or maintaining discipline.” The facts as
alleged by plaintiff, however, also show that Kevin was tardy
returning to detention and that Wsinger believed that Kevin had
been purposeful ly delaying or avoiding his return to the detention
room Thus, even if Kevin's allegations about Wsinger’'s
I nappropri at e, abusive behavior are true, Wsinger's acts
apparently were neant to punish Kevin and did not constitute a
random malicious, and unprovoked attack. W would never condone
the kind of conduct of which Wsinger is accused, but his alleged
actions are properly characterized as corporal punishnment. e
therefore hold that plaintiff has not stated a substantive due
process claim If she is entitled to a renedy for Wsinger’s
conduct, it mnust be under Louisiana state |law and not under the
Constitution of the United States.

2. C ai nr8 Under the | DEA

Plaintiff contests the district court’s dismssal wthout
prejudi ce of her clains advanced under |IDEA for her failure to
exhaust adm nistrative renmedies.?® She does not deny that these

clains require exhaustion but argues that exhaustion would have

% See 20 U.S.C. § 1400 et seq. (1997).
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been i nadequate and futile in this instance. Plaintiff does not,
t hough, supply support for these argunents.

We have previously denied an | DEA claimfor failure to exhaust
under simlar circunstances despite plaintiff’s argunents that

exhaustion would have been futile. In Gardner v. School Board

Caddo Parish, a schoolchild s parents challenged a School Board
policy as violating the I DEA, |ost, and i medi ately went to federal
court rather than exhausting the adm nistrative renedi es provided
by the statute.? Although the parents had petitioned the school
board to change its policy, they had not formally sought review by
the board.?” Most inportantly, the parents did not appeal the
school’s decision to a state agency and, although they argued that
it wuld be futile to ask the school board to change its policy,
they did not allege that appeal to a state adm nistrative agency
woul d have been futile.?® W held that the parents had failed to
nmeet their burden of denonstrating that appeal would be futile or
i nadequate and dism ssed the case for lack of subject matter

jurisdiction.

26 958 F.2d 108, 111 (5th Cir. 1992). Congress anended 20
U S C 8§ 1415 after the Gardner decision, striking former 8
1415(f), the section on which we relied for the proposition that
plaintiffs are required to exhaust adm nistrative renedi es before
bringing an IDEA claimin federal court. See id. Subsection
(f)’'s exhaustion requirenent has been preserved in new subsection
(1), however.

27 1d. at 112,
2 | d.
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In the instant case, plaintiff has not advanced any reason why
appeal would be futile or inadequate. She has not even petitioned
the School Board, as the Grdner plaintiffs did. Li ke the
Gardner plaintiffs, she has failed to show that she shoul d not be
requi red to exhaust adm ni strative renedi es before bringing suit in

f ederal court.

C. Mbtions to Anend, for Scheduling Conference, and for Rule 11
Sancti ons

Defendants correctly note that plaintiff failed to file an
objection to the magistrate judge' s denial of leave to anend with
the district court, as required by Federal Rule of G vil Procedure
72. Consequently, plaintiff’s claimis not properly before us, and
we decline to address it.2° As plaintiff also failed to object to
the magistrate judge's denial of her notion for a scheduling
conference, we shall not consider it either.?

Plaintiff also appeals the district court’s declaration that
defendants’ notion to disqualify plaintiff’s counsel is noot.
Plaintiff clainms to have filed a notion for Rule 11 sanctions in

opposition to defendants’ notion and contests the nagistrate

2 Rittenhouse v. Mabry, 832 F.2d 1380, 1387 (5th G r. 1987)
(holding that a plaintiff’s failure to appeal a nagistrate
judge’s denial of her notion for |eave to anend to the district
court resulted in no jurisdiction in the circuit court).

3 Fep. R Qv. P. 72(a) (requiring parties to object to
magi strate judge’s rulings on non-dispositive matters within ten
days of the magi strate’s order).
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judge’s and district court’s refusals to consider these sanctions
when t hey decl ared defendants’ notion noot.

Plaintiff has never filed a viable Rule 11 notion, however.
Rule 11(c)(1) requires that a party nake a separate notion for Rul e
11 sanctions rather than including it in another notion or
request.® Plaintiff’'s challenges to each of these magistrate or
district court’s rulings are therefore unavailing.

I11. CONCLUSI ON

For the foregoing reasons, all rulings, orders, and judgnments

of the magistrate judge and district court are, in all respects,

AFFI RVED.

3t FEp. R QvV. P. 11(c) (1) (A).
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